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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented : 


1) May this appellant, who did not challenge the le- 
gality of his arrest in the court below; who testified, as 
did the government’s witnesses, that he knowingly con- 
sented to accompany police officers to be viewed by an 
alleged eyewitness to the crime who identified him; who 
testified, as did the government’s witnesses, that he was 
arrested after his identification by this eyewitness; and 
who affirmatively used these circumstances in aid of his 
defense, effectively question the time of and basis for his 
arrest for the first time on this appeal. If so does this 
record support appellant’s present contention that his ar- 
rest was effected prior to his identification by the eye- 
witness and without probable cause? May a Mallory ob- 
jection raised for the first time on this appeal effectively 
challenge the government’s use of this identification 
against him? 

2) Where a stipulation submitted by appellant and 
read to the jury by the trial judge apparently fully served 
appellant’s declared purpose for calling a witness who had 
invoked his privilege against self-incrimination, and ap- 
pellant noted no subsequent objection to substitution of 
this device, can the refusal of the trial judge to permit 
the witness to be called before the jury be sustained? 

3) In the absence of objection by appellant did the 
trial judge err in admitting testimony by a witness de- 
seribing appellant’s out-of-court identification by an eye- 
witness at the time of his arrest? 

4) Was the failure of this appellant to obtain a tran- 
seript of his preliminary hearing conducted before a 
judge of the District of Columbia Court of General Ses- 
sions, because authority for payment to the court re- 
porter was not thought available, so prejudicial to this 
appellant that his conviction cannot be sustained if, after 


(1) 


Be 


denial of his motion for an indefinite continuance and 
release on personal recognizance, he elected to proceed to 
trial without further protest and without seeking aid by 
further process to remedy this deficiency? 


Il 


INDEX 


Counterstatement of the case 
Summary of argument 
Argument: 


I. The record supports appellant’s uncontested contention 
at trial that he was not under arrest when he acccm- 
panied the police officer to where he was identified as 
the housebreaker se 


. The trial judge did not err in preventing appellant 
from calling a privileged witness before the jury when 
a stipulation served the same purpose 


. Testimony in the record regarding the eyewitness’s 
extra-judicial identification of appellant is not a proper 
basis for reversal 


. The record discloses no prejudice to appellant de- 
riving from the unavailability of a transcript of his 
preliminary hearing lee 


Conclusion 
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United States Court of Appeals 


FoR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,345 


DAVID MONROE, JR., APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On a two-count indictment charging appellant with 
housebreaking (22 D.C. Code $1801) and larceny (22 
D.C. Code § 2201) filed on January 8, 1966, appellant 
David Monroe, Jr. was convicted of housebreaking and 
petit larceny (22 D.C. Code § 2202 on May 4, 1966 after 
a two day trial to a jury before Judge John J. Sirica. 
He was sentenced to concurrent sentences of imprison- 
ment consisting of two to eight years for the housebreak- 
ing and one year for the petit larceny. 


(1) 


2 


The Complainant’s Testimony 


The record shows that upon returning from work to 
her front apartment at 1118 10th Street, Northwest, on 
Friday, October 29, 1965, Mrs. Alberta Best discovered 
that her door had been pried open and her television set, 
record player, and radio, which she and her husband 
valued at in excess of a hundred dollars, had been taken 
without permission (Tr. 24-27, 29, 42-47, 58-55). She 
and her husband later identified the television set which 
had been recovered and which was produced in court as 
this same one (Tr. 28-29, 37-38). 

The following Monday, following a communication 
from Mrs. Lindsey, her neighbor directly across the 
street, Mrs. Best pursued appellant, hitherto a stranger, 
as inconspicuously as possible until he entered a beer gar- 
den only a short distance from her house (Tr. 27, 30-33, 
52). With the assistance of two police officers who she 
had stopped as they passed in a scout car, she entered 
the beer garden where she pointed out appellant, whose 
first name was all she had been able to learn (Tr. 34). 

She described the ensuing conversation in which the 
officers explained to appellant that she was accusing him 
of housebreaking. She testified that appellant denied any 
knowledge of the offense and that he was informed as the 
officers had been that while she did not know appellant 
herself, she had an eyewitness nearby (Tr. 84-35, 57). 
She corroborated subsequent testimony that appellant had 
consented to accompany the officers to where Mrs. Lindsey 
could see him. And she testified that Mrs. Lindsey had 
identified him as the housebreaker whom she had seen 
come from the Bests’ apartment, though appellant still de- 
nied involvement. (Tr. 34-36, 57-60). She also identi- 
fied appellant in court (Tr. 32). 


The Police Officer’s Testimony 


Officer Paul F. Brandle described the meeting with 
Mrs. Best substantially as she had. He described the en- 
try into the beer garden where Mrs. Best pointed out ap- 
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pellant in the crowded establishment, and the ensuing 
conversation just outside where Mrs. Best, at his request, 
described the basis for her accusation, including the exist- 
ence of her eyewitness, and appellant’s denial in response 
(Tr. 86-88, 91, 95). He also said, “We told him at this 
time also he was not under arrest but it would be to his 
advantage if he would go with us back to the witness’s 
apartment for an identification. He said that he would 
rather have it cleared up and he would go voluntarily 
with us.” (Tr. 88, 91-94). In response to defense coun- 
sel’s leading question, the officer favorably characterized 
appellant’s behavior as very cooperative (Tr. 95). 

Officer Brandle described how he and his partner had 
returned with appellant to Mrs. Lindsey’s house where in 
the presence of the two officers, Mrs. Best, and appar- 
ently others, Mrs. Lindsey positively identified appellant 
as the man whom she had seen leave the Bests’ apartrnent 
with the stolen articles. From Mrs. Lindsey’s identifica- 
tion followed the arrest, only a very short time after the 
initial confrontation. (Tr. 88, 92-94.) Once at the 
precinct where he was booked and advised of his rights, 
appellant was searched and two claim checks from two 
electronics repair stores in the 1100 block of 9th Street 
were recovered. One was produced as evidence and iden- 
tified as the ticket which had been taken to the repair 
shop to recover the Bests’ television set. (Tr. 62-65, 88- 
89, 96-97.) But the repairman was unable tc identify 
appellant as the man who had brought the set to the shop 
(Tr. 64). 


The Eyewitness’s Testimony 


Mrs. Trannie Lindsey, Mrs. Best’s neighbor from di- 
rectly across the street, testified that at one-thirty on 
Friday afternoon, October 29, she had watched appellant 
carry a radio and a record player from the Bests’ apart- 
ment in the company of another man who carried a tele- 
vision set resembling the one produced in court (Tr. 67- 
69, 71). She had known him in the past, though not by 
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name, aS a resident of the basement apartment of her 
house over a six-week period (Tr. 72, 79-80, 85). She 
had been sitting at the window and had ample time to 
watch him, and she described him as wearing a white 
trench coat, tan hat, dark brown shoes, and mustard col- 
ored slacks (Tr. 76-78, 82). She recognized him by his 
face and his walk, she said (Tr. 78). Though she had 
not acted immediately because she was alone with her 
three small children, she said she had later informed Mrs. 
Best of what she had seen and on the following Monday, 
when she saw appellant again, she contacted her neighbor 
again (Tr. 69-70). She said she also recognized him a 
short time later when he came to the house with the police 
(Tr. 70-71). And she subsequently identified him again 
in court (Tr. 69). 


Appellant’s Testimony 


Appellant himself testified that he lived near the Bests’ 
apartment and worked as a mover a short distance away 
(Tr. 116-17, 125, 131). He was not acquainted with the 
Bests, however, or familiar with their apartment, and he 
denied having visited their address on October 29, the 
relevant Friday afternoon (Tr. 119). He claimed, how- 
ever, that at about 4:30 on that afternoon, on a day when 
he had not worked, he had bought the television set from 
his brother for ten dollars. On discovering at the time of 
the transaction that it did not work, he took it to a near- 
by repair shop, the owner of which had testified for the 
government at trial, and he admitted that he had the 
claim ticket in his possession when he was arrested (Tr. 
120-21, 126, 131-32, 134, 137-38, 140). He claimed, and 
his wife supported him, that he did not own a pair of 
mustard or buff colored pants like those Mrs. Lindsey had 
described the housebreaker as wearing (Tr. 121, 144-46). 
But he admitted owning and probably wearing a trench 
coat, which his wife also described (Tr. 124, 146). He 
also admitted having lived in the apartment below Mrs. 
Lindsey and having been in the 1100 block of 10th Street, 
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where the Bests’ apartment was located, on that par- 
ticular afternoon at about twelve or twelve thirty in 
order to take his child to his mother’s home (Tr. 126-29). 

His testimony relating the confrontation with Mrs. 
Best and the police at the beer garden and the other 
events leading to his arrest was substantially in agree- 
ment with that of the government’s witnesses who had 
preceded him. He testified that the officer had asked him 
his name and requested identification, and at that time 
informed him that the lady with him had accused him of 
breaking into her apartment the previous Friday. Ap- 
pellant testified he had denied the charge, but the lady 
maintained that she had a witness who could identify 
him. And he continued, describing his own acquiescence, 
“So the officer said would you mind going with me around 
and try to get this straightened? I said I would. So we 
went around to this witness’s house.” And at Mrs, Lind- 
sey’s apartment she identified him as the housebreaker. 
Appellant testified that he then asked the officer what he 
was going to do and the officer put him under arrest 
(Tr. 117-118). 


Appellant’s Attempt to Call a Privileged Witness 


As the defense began its case, while out of the presence 
of the jury, trial counsel informed the court that he had 
information which implicated appellant’s brother, Perry 
Monroe, in the offense charged against appellant. While 
his interview with Perry Monroe had not disclosed in- 
formation to exculpate appellant, he nevertheless wished 
to call Monroe, whom he expected would be a hostile wit- 
ness or one who would assert his privilege against self- 
incrimination. Counsel was thereupon appointed to ad- 
vise Perry Monroe who was appropriately advised of his 
rights by the trial court. (Tr. 108-09.) Shortly there- 
after the counsel appointed to advise Perry Monroe, while 
accompanied by his client, represented to the court that 
Perry Monroe would not testify regarding the evidence 
that his brother’s counsel was seeking to put before the 
court (Tr. 110-11). 
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Appellant’s trial counsel, then sought permission of the 
court to have Perry Monroe brought before the jury to be 
identified by appellant during the course of his testimony, 
and “to call in the presence of the jury Mr. Perry Mon- 
roe so that he may assert his privilege.” (Tr. 111). The 
purpose stated in defense counsel’s proffer, which was 
made at the court’s behest, was “to negate any possible 
inference the defendant manufactured a name and rela- 
tionship.” (Tr. 112). Counsel further announced that 
the substance of appellant’s testimony would be that he 
came into possession of the television set directly from 
his brother Perry Monroe (Tr. 112). Though the gov- 
ernment announced that it acquiesced in appellant’s re- 
quest because nothing could be used at a future trial the 
court ruled that it was not necessary for Perry Monroe, 
as a prospective defendant, to exercise his privilege in 
the presence of the jury over his objection (Tr. 113). 
He also adopted Perry Monroe’s counsel’s argument that 
it would be incriminatory to Perry Monroe even to enter 
the courtroom to corroborate the witness’s testimony and 
refused to “compel” Perry Monroe, who had a right to 
remain mute and not be put on display before the jury, 
to be produced before it (Tr. 113-115). The court gained 
the assurance of the prosecutor that he would not argue 
the non-existence of Perry Monroe (Tr. 114). And sub- 
sequently refused to permit the prosecutor to inquire 
whether appellant knew of his brother’s whereabouts (Tr. 
123). Trial counsel, having objected, proceeded with his 
case by calling the defendant (Tr. 115). At the end of 
appellant’s testimony, however, the court suggested a 
stipulation to overcome the problem of proving the exist- 
ence of Perry Monroe (Tr. 122). And later, at the re- 
quest of appellant’s trial counsel, the court announced the 
stipulation, whose probative purpose was identical to that 

for calling the witness and whose exact text is quoted 
infra, pp. 12-13 (Tr. 151-52). 


q 
SUMMARY OF ARGUMENT 


I 


Having affirmatively contended at his trial that his 
freely given consent to accompany the police officer to in- 
vestigate and refute the accusation against him belied a 
guilty mind, appellant may not after conviction take a 
second bite at the apple and contest his arrest for the first 
time on appeal. However, merely accompanying a police 
officer during such an investigation does not establish an 
arrest where all other indicia demonstrate consent, and 
where the officer’s conduct was a conspicuously cautious 
and fair exercise of judgment directed to investigating a 
serious accusation. But even assuming arguendo that 
appellant was under arrest when he accompanied the po- 
lice officer to the eyewitness, the possibility that the offi- 
cer’s action was supported by probable cause is not ex- 
cluded on this record where the issue was never ventilated 
at trial and certain essential facts supporting the possi- 
bility of probable cause are not fully developed. In ad- 


dition, it is doubtful in any event that the identification 
would have been the fruit of unnecessary delay following 
an illegal arrest as appellant contends. 


i 


Appellant sought to call his brother, Perry Monroe, 
from whom, he claimed, he had innocently obtained the 
fruits of a housebreaking “to negate any possible infer- 
ence that the defendant manufactured a name and a 
relationship.” But the trial court exercised appropriate 
discretion in upholding the witness’s proper invccation of 
his privilege against self-incrimination and refusing to 
permit him to be called before the jury. But the ques- 
tion of the ultimate reach of the witness’s privilege in 
this case need not be decided because appellant’s trial 
counsel, in a tactical decision not subject to appellate re- 
view, elected to accomplish the same purpose by a stipula- 
tion read to the jury, and he did not renew his objection, 
as he should have, if he were still dissatisfied. On the 
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other hand, even if displaying this witness before the 
jury were materially probative of the witness’s identity 
and existence, it is not clear that the witness’s privilege 
against self-incrimination would not have been violated. 
And to require the witness to invoke his privilege before 
the jury when it was known in advance that he would do 
so would be clear error as to which the government would 
have no recourse. 
m 

Testimony describing the prior extra-judicial identifi- 
cations, while often held to be error, has not been con- 
sidered in this jurisdiction to be so prejudicial as to re- 
quire reversal. In the instant case, the testimony was 
not objected to and it might be considered cumulative, 
since there was an in-court identification by the witness 
also. There is also support for the theory that such 
testimony is substantive proof of identification of even 
greater probative value than an identification made in the 
courtroom. In any event, appellant had an unhindered 


opportunity to cross-examine the identifying witness and 
so the possibility of prejudice was avoided. 


Iv 


A decision by the Comptroller General of the United 
States defining the scope of the Criminal Justice Act of 
1964 contradicted too late the position of the Director, 
Administrative Office of the United States Courts, which 
denied appellant a transcript of his preliminary hearing 
before a judge of the D. C. Court of General Sessions at 
the expense of the government. Prejudice requiring re- 
versal, however, is precluded in large part because appel- 
lant’s trial counsel, presumably having weighed the alter- 
natives, proceeded to trial without objection rather than 
attempted to vindicate his right to a transcript after his 
motion for dismissal of the indictment or for an indefi- 
nite continuance and personal recognizance for appellant 
bad been denied. In addition, the facts, the issues, and 
the defense were simple, and related almost entirely to 
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the identification of a single apparently reliable eyewit- 
ness. Moreover, because of the somewhat unusual cir- 
cumstances attending appellant’s arrest, he was well 
aware of the whole foundation of the case against him 
from the moment he was accused. Under these circum- 
stances, defense counsel apparently concluded that the 
utility of the transcript would be marginal, when weighed 
against the availability of Jencks statements, the facts 
of the case, and the disadvantages of delay. That deci- 
sion should be conclusory on the issues of prejudice in 
this case. 


ARGUMENT 


L The record supports appellant’s uncontested contention 
at trial that he was not under arrest when he accom- 
panied the police officer to where he was identified as 
the housebreaker. 


(Tr, 80-85, 56-58, 70, 72, 87-88, 91-95, 117-19, 165- 


The linchpin of appellant’s defense was that his con- 
duct in response to the accusation by Mrs. Best, the com- 
plainant, was not that of a man with a guilty mind. His 
trial counsel argued that appellant’s cooperation with the 
police officer who confronted him with his accuser was 
persuasive evidence of his innocence (Tr. 165-68). As 
part of that contention he specifically called to the jury’s 
attention that appellant “was not under arrest at any 
time prior to the end of the conversation with Mrs. Lind- 
sey” [who identified him as the housebreaker] (Tr. 166). 
He established this fact by his questions to witnesses |(Tr. 
58, 91-95). ts 

Appellant himself, in response to his counsel’s ques- 
tions, testified that he had sought to cooperate after deny- 
ing the offense by consenting to accompany the officers 
and Mrs. Best back to where Mrs. Lindsey, the eyewitness 
to the housebreaking, could settle the identification; that 
he had not considered himself under arrest until the iden- 
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tification by Mrs. Lindsey had been made and the formal 
arrest effected (Tr. 117-19).* 

No challenge to the arrest was ever framed or venti- 
lated in the court below. The failure of this defense tac- 
tie to gain an acquittal does not entitle appellant to a 
second bite at the apple. See (Frederick) Jackson v. 

Iwited States, —— U.S. App. D.C. ——, 359 F.2d 260, 
264 n. 3 (1966). The challenge on appeal is patently 
frivolous and, being untimely, may properly be ignored 
by this Court. On Lee v. United States, 348 U.S. 747, 
749-50 n. 3 (1952) ; Trimble v. United States, No. 19,942, 
D.C. Cir., September 15, 1966; United States v. Indivig- 
lio, 352 F.2d 276 (2d Cir. 1965) (en banc), cert. denied, 
383 US. 907 (1966). 

Every person, not excluding even a suspect, who ac- 
companies a police officer on an investigation is surely not 
unavoidably under arrest. Proctor v. United States, 119 
US. App. D.C. 193, 338 F.2d 533 (1964), cert. denied, 
380 U.S. 917 (1965). When the action of a police offi- 
cer exhibits prudence and wise judgment in making an 
attempt to confirm or dispose of a fresh and serious ac- 
cusation in an intelligent, expeditious, reliable, and fair 
way, it serves no purpose to condemn his action because 
it ultimately appears that appellant’s consent to accom- 
pany him for a clearly designated purpose was an at- 
tempted gambit. Where the fact of consentual coopera- 
tion by the suspect not only is clearly supported by the 
record but is affirmatively utilized by the appellant in his 
defense at trial this conclusion is inescapable.’ 


2 Whether appellant himself feels he is under restraint is a 
relevant consideration. See Brown Vv. United States, No. 19,160 D.C. 
Cir., July 26, 1966. Also, appellee submits, under consentual cir- 
cumstances such as these the police officer may as a practical mat- 
ter never have been forced to decide whether or not to arrest be- 
fore he made the formal arrest following eyewitness identification. 


2 Even assuming arguendo that the police officer was determined 
to have arrested appellant prior to Mrs. Lindsey’s identification, 
the record does not exclude the possibility that his action was sup- 
ported by probable cause. That he learned of the complaint from 
a previously unknown victim of a housebreaking does not preclude 
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such a finding. Brown v. United States, supra at 4. Payne v. United 
States, 111 U.S. App. D.C. 94, 294 F.2d 723, cert. denied, 368 U.S. 
888 (1961). Neither does the fact that his information was based 
on hearsay. Jones v. United States, 362 U.S. 257 (1960). Other 
factors such as the conspicuous reliance by the complainant on her 
information in making the accusation, the freshness of her com- 
plaint, the imminent possibility of escape by the possible suspect, 
the possibility that the sound basis for Mrs. Best’s accusation of 
appellant was sufficiently conveyed to the officer were factors relevant 
to probable cause which were too inadequately developed in this 
record to permit a sound assessment by this Court of the reasonable- 
ness of the police officer’s previously unchallenged action (Tr. 30- 
$5, 56-58, 70, 72, 87-88, 91). See Ford v. United States, 122 US. 
App. D.C. 259, 352 F.2d 927 (1965). 

Since no Maliory objection was raised below, none is available 
here. (Anthony) Williams v. United States, 120 U.S. App. D.C. 
244, 345 F.2d 733, cert. denied, 382 U.S. 962 (1965) (concurring 
opinion of Burger, J.), citing Leigh v. United States, 117 U.S. 
App. D.C. 315, 329 F.2d 883 (1964) (concurring opinion of Wright, 
J.) and cases cited therein. Since no incriminating statement: de- 
rived from this alleged arrest, Greenwell v. United States, 119 U.S. 
App. D.C. 48, $86 F.2d 962 (1964), cert. denied, 380 U.S, 923 (1965), 
cited by appellant, is inapposite. (Luther P.) Mitchell Vv. United 
States, 114 U.S. App. D.C. 353, 357 n. 9, 316 F.2d 354, 358 n. 9 
(1968). Mrs. Lindsey’s identification a very short distance {rom 
the beer garden and immediately after appellant was first accused 
was not a “fruit” obtained from violation of Rule 5(a) Fed. R. Crim. 
P. (Anthony) Williams Vv. United States, supra at 247, 345 F.2d 
at 786 (concurring opinion of Burger, J.); ef. Copeland v. United 
States, 120 U.S. App. D.C. 5, 843 F.2d 287 (1964). The identifi- 
cation under the circumstances disclosed by this record could, of 
course, be interpreted as an appropriate precaution taken by the 
officer to confirm the propriety of his action. (Tr. 33-35, 93-94.) See 
Greenwell v. United States, supra at 45 n. 8, $86 F.2d 964 n. 3 
(by implication). 

Thus even if appellant’s contention regarding the time of arrest 
were assumed, the posture of the record on this appeal precludes 
a final determination of probable cause. The Mallory contention is 
clearly without merit. And the contention that subsequent court- 
room identifications by persons who have earlier identified a suspect 
later determined to have been detained illegally are forever poisoned 
has been rejected by this Court as unthinkable. See Payne V. United 
States, supra at 98, 294, F.2d at 727; (Anthony) Williams Vv. 
United States, supra at 245 n.1, 345 F.2d at 784 nl. 
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Il. The trial judge did not err in preventing appellant 
from calling a privileged witness before the jury when 
a stipulation served the same purpose. 


(Tr. 109-15, 151-52) 


Perry Monroe, appellant’s brother, frustrated appel- 
attempt to produce him before the jury by invoking 
i incrimination (Tr. 109-15). But 
purpose for calling his 
whatever 
force appellant’ 
cautious exercise 


explained to the 

ant’s testimony involving 

he came into possession of the television set [which was 

the alleged proceeds of the housebreaking for which ap- 
was being tried] directly from Perry Monroe.” 

(Tr. 112.)* It can be seen that by advising the jury of 

the stipulation as he did, the trial judge insured that this 

declared purpose was fulfilled: 


THE COURT: Now ladies and gentlemen of the 
jury, counsel of both sides have just stipulated a few 


3The unavailability of a privileged witness whose testimony 
allegedly would be favorable to the defense does not invalidate a 
conviction. Earl v. United States, —— U.S. App. D.C. ——, 861 
F.2d 531 (1966); Morrison V. United States, —— U.S. App. D.C. 
—, 365 F.2d 521 (1966). 


+ Appellant’s trial counsel urged that “while in the course of the 
defendant’s testimony that Mr. Perry Monroe be brought into the 
courtroom so that the defendant [could] identify him to the jury” 
and sought “to call in the presence of the jury Mr. Perry Monroe 
so he [might] assert his privilege.” (Tr. 111.) The facts in this 
case, though distinguishable, raise issues similar to those raised in 
Larry C. Clemons V. United States, No. 20,344, now pending before 
this Court. 
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moments ago at the Bench here, first, that there is 
such a person as Perry Monroe, and that Perry Mon- 
roe is the brother of this defendant. But he is not 
required by law to testify in this case. (Tr. 151-52.) 
The decision to utilize this impartially effective alter- 
native rather than to insist upon production of the wit- 
ness was, in appellee’s opinion, an appropriate tactical 
judgment not subject to appellate review. (Rcoseveit) 
Mitchell v. United States, 104 U.S. App. D.C. 57, 259 
F.2d 787, cert, denied, 358 U.S. 850 (1958). In addition, 
after so substantial a change in circumstances, appellant 
ought to have reasserted his objection explicitly if he 
was still dissatisfied with the trial court’s ruling in order 
to preserve the issue for this appeal. On Lee v. United 
States, supra at 749-50 n.3 (1952); Trimble v. United 
States, supra; United States v. Indiviglio, supra. 
Because in appellee’s opinion any error which might 
have inhered in the trial judge’s exercise of discretion 
was rectified by the stipulation, the outer reaches of Per 


ry Monroe’s privilege need not be defined. See Schmerber 
v. United States, 384 U.S. 757 (1966). In any event, the 
right to invoke the privilege is not nearly so limited as 
the prosecutor thought at trial or as appellant now argues 
in his brief (Tr. 118; Brief of Appellant, p. 13). Rather, 
in Hoffman v. United States, 341 U.S. 479, 488 ( 1951) ; 
Mr. Justice Clark indicated that it must be: 


‘perfectly clear, from a careful consideration of all 
the circumstances in the case, that the witness is 
mistaken, and that the answer[s] cannot possibly 
have such a tendency’ to incriminate. Temple v. 
Commonwealth, 75 Va. 892, 898 (1881), cited with 
approval in Counselman v. Hitchcock, 142 U.S. 547, 
579-80 (1892). 
Where the witness sought to be called by the defense was 
incarcerated and awaiting trial on another housebreaking 
charge and appellant’s purpose in calling him was in ef- 
fect to exculpate himself by accusing the witness of a close 
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link with the offense for which appellant was being tried, 
the danger of incrimination seems indisputable.® 

To have required Perry Monroe to invoke his privilege 
before the jury for the obvious evidentiary effect appel- 
lant intended would have introduced prejudicial error 
against which the government would have had no effec- 
tive recourse It would have clearly contravened the 


3In Arndstein v. McCarthy, 254 U.S. 71, 72 (1920) Mr. Justice 
Brandeis stated the test another way, “It is impossible to say 
from mere consideration of the questions propounded, in the light of 
the circumstances disclosed, that they could have been answered 
with entire impunity,” in holding that the privilege was properly 
invoked when the defendant was not protected against the use of the 
testimony as to which the privilege was sought to be invoked to 
search out other testimony to be used in evidence against him or his 
property. See also United States V. Weisman, 111 F.2d 260, 262 
(2a Cir. 1940) (L. Hand, J.) 8 Wigmore, Evidence § 2271 
(McNaughton rev. ed. 1961) at 424-25 cites United States V. 
Coffey, 198 F.2d 438, 440-41 (3d Cir. 1952) as a fair statement of 
the liberal federal rule. To preclude the exercise of the privilege, it 
has to appear that the witness’s fears are groundless, and he will be 
given the benefit of the doubt in the assessment. United States Vv. 
Terry, 362 F.2d 914 (6th Cir. 1966) ; In re Levinson, 219 F. Supp. 
589 (S.D. Cal. 1963). 


¢ The better rule is that under this type of circumstance the calling 
party has no right to have the privilege exercised in the presence of 
the jury. Sen Fratello v. United States, 340 F.2d 560, 565 (5th Cir. 
1965). Special caution is required where the likelihood of an adverse 
inference of guilt is increased by the closeness of the relationship 
between the witness seeking to invoke the privilege and the defend- 
ant. Cf. Id. at 565. 

The materiality, if any, in the exhibition of Perry Monroe’s person 
before the jury for the purpose of proving that appellant’s brother 
was not a figment of his imagination (not that Perry Monroe 
looked like appellant) could derive only from an impermissible in- 
ference not unlike that deriving from a witness’s invocation of his 
privilege during testimony, made as a result of his failure to take 
the witness stand under the particular circumstances of this case. 
See Schmerber Vv. United States, supra; Kelley v. United States, 
99 US. App. D.C. 13, 236 F.2d 746 (1956); Skiskowski v. United 
States, 81 U.S. App. D.C. 274, 158 F.2d 177 (1946), cert, denied, 
330 U.S. 822 (1947); see 8 Wigmore, Evidence § 2272 (McNaughton 
rev. 1961) at 426. Thus exhibition for this purpose was arguably 
within the scope of Perry Monroe’s privilege which “is as broad as 
the mischief against which it seeks to guard.” See Schmerber V. 
United States, supra at 764, citing Counselman Vv. Hitchcock, supra 
at 562. 
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purposes of the governing rule stated in Billeci v. United 
States, 87 U.S. App. D.C. 274, 278, 184 F.2d 394, 398 
(1950) : 


We think that the correct rule is that when a wit- 
ness declines to answer a question on the ground that 
his answer would tend to incriminate him, that re- 
fusal alone cannot be made the basis of any inference 
by the jury, either favorable to the prosecution or 
favorable to the defendant. The witness in such an 
incident is exercising a constitutional right personal 
to himself. That exercise, without more, should not 
be the harm of someone else. His answer, if given, 
might conceivably be that he but not the defendant 
was guilty of the offense, or it might be that both he 
and the defendant were guilty; or it might relate 
entirely to some other offense. 


Logic as well as authority suggest that the rule and its 
rationale have equal application to any party who knows 
that a witness he desires to call will invoke his privilege. 


United States v. Five Cases, etc., 179 F.2d 519, 528, cert. 
denied, 339 U.S. 963 (1950).7 Where as here there were 


7 Besides the rationale suggested in Billeci, supra, a fundamental 
concern was described thus by Judge Learned Hand in United States 
v. Maloney, 262 F.2d 585, 587 (2d Cir, 1959): 


[RJefusals [to answer questions on the grounds of the privilege 
against self-incrimination] have uniformly been held not to be 
a permissible basis for inferring what would have been the 
answer, though logically they are very persuasive .. . [B] ut it 
is clear, not only that the persumed answer has not the sanc- 
tion of oath, but—what is even more important--that the 
accused cannot cross-examine. If they once do get before the 
jury, there arises, as we have said, a strong probability that 
they will be taken as evidentiary. 


See Namet v. United States, 873 U.S, 179, 187 (1963) (occasional 
invocations were harmless error where prosecutor reasonably, be- 
lieved no privilege) ; San Fratello v. United States, 340 F.2d 560, 
rehearing denied, 348 F.2d 711 (5th Cir. 1965) (reversible error for 
prosecutor to call spouse who gave notice of intended exercise of 
privilege) ; Fletcher v. United States, 118 U.S. App. D.C. 187, $322 
F.2d 724 (1965) (reversible error for prosecutor to continue ques- 
tions in face of exercise of privilege) ; United States V. Tucker, 267 
F.2d 212, 215 (3d Cir. 1959) (court warned against calling privileged 
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no readily apparent relevant questions which would not 
have contravened the witness’s privilege, the witness 
properly was precluded from being called at all.* In the 
instant case, the risk of prejudice was great, the question 
of the ultimate extent of the privilege difficult. Where, 
as here, an alternative and risk free method of accom- 
plishing the same limited purpose proved to be available, 
the judge’s cautious exercise of his discretion in the in- 
terest of fairness should be sustained. 


IIL Testimony in the record regarding the eyewitness’s 
extra-judicial identification of appellant does not 
necessitate reversal. 


(Tr. 36, 71-85.) 


The failure by appellant to object to the alleged hear- 
say testimony by Mrs. Best describing appellant’s identi- 


witness in new trial); United States V. Dardi, 330 F.2d $16, 335- 
36 (2d Cir.) cert. denied, 379 US. 845 (1964) (defendant properly 
prevented from calling witness whom he knew would invoke privi- 
lege) ; Coile v. United States, 100 F.2d 806 (5th Cir. 1939) (same). 
Counsel for the witness, while doubting the likelihood of a case 
arising out of a courtroom identification, argued that Perry Mon- 
roe’s presence in the courtroom tending to corroborate any wit- 
ness’s testimony would be clearly incriminatory. The trial court 
was sympathetic to this view. (Tr. 113.) 


*The pertinent language of the court in United States V. Five 
Cases, etc., supra, approved in United States v. Maloney, supra at 
537-38, and United States V. Hiss, 185 F.2d 822, 832 (2d Cir. 1950), 
cert. denied, 340 U.S. 948 (1951) is: 


Nevertheless we are not prepared to say that it would not be 
ground for reversal if the party who called a witness con- 
nected with a challenged transaction knew, or had reasonable 
cause to know, before putting the witness on the stand that he 
would claim his privilege. (Emphasis supplied.) 

See Vandergrift v. State, 237 Md. 305, 206 A.2d 250, 258 (1965), 
which announced and applied the test for the prosecutor to be 
“whether the State’s Attorney calls the witness for the effect of 
the claim of privilege on the jury.” The privilege may properly 
extend even to a witness's address when it will add to the certainty 
of identification. Simpson V. United States, 355 U.S. 7, reversing 
241 F.2d 222 (9th Cir. 1957). But see United States v. Compton, 
365 F2d 1, 5 (6th Cir. 1966). 
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fication by Mrs. Lindsey precludes him from raising this 
issue for the first time on appeal. But in addition, this 
Court has refused time and again to find plain error 
where testimony has been admitted, even over objection, 
describing prior extra-judicial identifications. See e.g. 
Goodwin v. United States, 121 U.S. App. D.C. 9, 347 F.2d 
798, cert. denied, 382 U.S. 855 (1965); (Ronald) Wil- 
liams v. United States, 119 U.S. App. D.C. 190, 338 F.2d 
580 (1964) ; Leeper v. United States, 117 U.S. App. D.C. 
$10, 329 F.2d 878, cert. denied, 377 U.S. 959 (1964) ; 
Baber v. United States, 116 U.S. App. D.C. 358, 324 F.2d 
$90, cert. denied, 8376 U.S. 972 (1963) ; Harrod v. United 
States, 58 App. D.C. 254, 29 F.2d 454 (1928). 

Furthermore, there is increasing recognition by 
thoughtful commentators of a distinction between testi- 
mony regarding a prior identification analyzed as an in- 
admissible prior consistent statement and testimony re- 
garding a prior identification which is analyzed as sub- 
stantive proof of identification. Chief Justice Traynor, 
writing for the majority of the California Supreme 
Court, has framed this theory clearly: 


Evidence of an extra-judicial identification is ad- 
missible, not only to corroborate an identification 
made at the trial, but as independent evidence of 
identity. Unlike other testimony that cannot be cor- 
roborated by proof of prior consistent statements 
unless it is first impeached, evidence of an extraju- 
dicial identification is admitted regardless of wheth- 
er the testimonial identification is impeached, de- 
cause the earlier identification has greater probative 
value than an identification made in the courtrobm 
after the suggestions of others and the circumstantes 
of the trial may have intervened to create a fancied 
recognition in the witness’ mind. (Emphasis sup- 
plied; citations omitted.) 


People v. Gould, 54 Cal. 2d 621, 354 P.2d 865, 867 
(1960). See also, Copes v. United States, 120 U.S. App. 
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D.C. 284, 288, $45 F.2d 723, 727 (1964).° In any event, 
under the circumstances of the instant case where there 
was full opportunity for cross-examination of the witness 
who made the identification as well as the one who ob- 
served it, the error, if any, was insufficient to require re- 
versal (Tr. 71-85). 


IV. The record discloses no prejudice to appellant deriving 
from the unavailability of a transcript of his prelimi- 
nary hearing. 

(Tr. 34-36, 68-74, 87-90) 


The Decision of the Comptroller General of the United 
States, 45 Comp. Gen. —— (B-156982), June 15, 1966, 
overruled the refusal of the Director, Administrative Of- 
fice of the United States Courts to pay for a transcript 
of appellant’s preliminary hearing conducted in the Dis- 
trict of Columbia Court of General Sessions.” Since the 
decision came too late to help appellant in his trial, and 
since the judge of the District Court had approved the 
voucher for payment on March 8, the only issue which 
now remains is whether appellant’s conviction must be 
reversed solely because he was not able to obtain the tran- 
script for use before and during his trial. 


* Most recently, (Ray H.) Jones V. United States, No. 19,618, D.C. 
Cir., April 1, 1966 (Per Curiam), cert. denied, 35 U.S. L. Week 3129 
(US. Oct. 11, 1966), this Court affirmed a conviction based in part 
on testimony describing a pre-trial extra-judicial identification at a 
police line-up. The government’s brief in that case presented a 
thorough exploration of the authorities relating to this issue as well 
as supporting the theory stated by Chief Justice Traynor, supra. 


1° The Comptroller General, in substance, ruled that the Criminal 
Justice Act of 1964, 18 U.S.C. 3006a, provided for payment to at- 
torneys appointed by the Court of General Sessions Judges in mis- 
demeanor trials or for proceedings before them sitting as com- 
mitting magistrates in federal cases and for related services. 
Judge Bazelon’s opinion that coverage by the act extended to at- 
torney’s representing indigent defendants at preliminary hearings 
in that court was sustained by the Decision of the Comptroller 
General, although, as the opinion announcing the decision notes, 
the Judicial Conference's Committee To Implement the Criminal 
Justice Act of 1964 had until then been of the opposite view. 
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The utility of such a transcript, inextricable as it is 
from the discovery aspect of the preliminary hearing, 
surely does not bestow upon appellant a right which ex- 
ceeds his right to the preliminary hearing itself. There- 
fore, a mere showing of the denial of the transcript with- 
out the _support of a showing of prejudiee—should_not 
entitle appellant to a new trial. See Dancy v. United 
States; TS—App-- D.C. —, 361 F.2d 75, 77 
(1966) ; Blue v. United States, 119 U.S. App. D.C. 315, 
842 F.2d 894 (1964), cert. denied, 380 U.S. 944 (1965) ; 
Nickens v. United States, 116 U.S. App. D.C. 338, 323 
F.2d 808 (1968), cert. denied, 379 U.S. 905 (1964). 
Moreover, a mere speculative possibility of prejudice is 
surely not enough. See Hairston v. United States, —— 
U.S. App. D.C. —, 359 F.2d 270 (1966). 

Appellant abandoned his attempt to obtain a transcript 
before he had exhausted his remedies. He elected to go 
to trial instead, without vindicating his still unconfirmed 
right to a transcript by appropriate further litigation.” 
This decision may have been in the best interest of his 
client where counsel, probably anticipated that the utility 
of the transcript in this particular case would be small 
and where the record shows his client was incarcerated, 
having been unable to make bond.* Appellant did not 


Tate Vv. United States, —— U.S. App. D.C. ——, 359 F.2d 
245 (1966), cited by appellant, deals with the distinguishable issue 
of the right to a transcript of trial on appeal, not the right to a 
transcript as an aid in learning about the foundations of the govern- 
ment’s case or in impeaching witnesses, and, in the opinion of 
appellee, is thus imapposite. Unavailability of a transcript for 
appeal raises constitutional problems; the right to have a tran- 
script of the preliminary, insofar as it derives from the right to a 
preliminary hearing, still appears to be statutory. See ¢.g., Hairston 
v. United States, supra. 


12Appellant’s motion to dismiss the indictment or in the alternative 
for an indefinite continuance and release of appellant on personal 
recognizance was denied on April 1. While giving a clue to trial 
counsel’s thinking, was not so precise in appellee’s opinion, as to 
preclude the argument that appellant abandoned his attempt to ob- 
tain the transcript in the face of more overriding considerations. 
The motion also does not appear to have been calculated to produce 
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object to proceeding to trial nor did he attempt during 
the trial to show what prejudice he might have suffered. 
It, therefore, may be inferred that he weighed “the posi- 
tive disadvantages of raising an objection” which might 
delay the trial without producing any substantial aid. 
Where such a reasonable election has been made, the fact 
that there may have been error involved should not neces- 
sarily lead to reversal on appeal. See (Frederick) Jack- 
son v. United States, 359 F.2d at 264-65; Nickens v. 
United States, supra at 345, 323 F.2d at 815 (concurring 
opinion of Wright, J.). 

As a practical matter, appellant probably suffered lit- 
tle if any prejudice from his lack of a transcript. He 
knew the foundations of the government’s case from the 
moment he was first accused and was identified by Mrs. 
Lindsey. It is doubtful indeed that Mrs. Lindsey, the 
crucial eyewitness, would have given a different identi- 
fication, different testimony, or faltered in her identifica- 
tion at the preliminary hearing or that any deviations 
would have escaped notice.* (Tr. 34-36, 68-72, 87-88.) 
The facts, the issues, and the defense were simple, Any 
lingering doubts could easily have been overcome had ap- 
pellant ordered a transcript of the preliminary hearing 
to become a part of the record on this appeal. But since 
he has not, even on this record, there can be little doubt, 
in the absence of some showing which nowhere appears, 
that that appellant suffered no prejudice from his failure 
to have a transcript."* 


a rapid resolution of the legal issues which prevented appellant’s 
obtaining the transcript. Cf. Washington Vv. Clemmer, 119 U.S. App. 
D.C. 216, 339 F.2d 715 (1964); Blue v. United States, supra. 


13 There is some doubt whether there is any absolute right to 
have a transcript of the preliminary hearing solely against the con- 
tingency that some witness at trial might give inconsistent testi- 
mony. See Nickens v. United States, supra at 341, 323 F.2d at 811. 
And Jencks statements were made available to the defense at trial 
on request (Tr. 73-74, 90.) 


The record gives no hint of whether, under these particular 
circumstances, appellant’s counsel might not have discovered all he 
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CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


Dav G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
JoEL D. BLACKWELL, 
EDWARD T. MILLER, 
Assistant United States Atlorneys. 


really needed to know about the preliminary, albeit at greater in- 
convenience than might otherwise have been necessary, from con- 
sultations with prior counsel and the reporter, the witnesses, and ap- 
pellant himself. 
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“urisdictional Statement 


The appellant wes tried by the District Court for housebrea‘ting, 22 D.C. 
Code 120i, and grend larceny, 22 D.C, Code 22Cl. He was found guilty of house- 
breakine and the lesser included offense of petty larceny, The Trial Court had 
‘urisdiction to try these matters under the provisions of 22 5,.C, Code 2°03. 

The urisdiction of this Court resides under the provisions of 2: J.S. C. 1291, 
6° Stat. 26,-and ©.C, Code 371. 


Statement of the Case 


‘The appellant David ionroe, r., was convicted in the Court below of 
housebrea ine and petty larceny. At about 1-30 F. “. on Friday, October 29, 
1942, someone entered the apartment of Alberta and Clarence Pest, /pt. No. 2, 
at cremises . © t@th Street, N. 7, /lberta Dest testified that she let her house 


to 70 to work at “:30 4.i-. with her husband on October 29, 1965 (Tr. 25), and 


then returned about five minutes after four in the afternoon, Upon their return, 


their children ran out of the premises, and irs, Best discovered that the 
television set, a record player, and her radio were gone. She also noticed 
evidence that the front door had been pried open (Tr. 26, 27). 

The Monday following the Friday the crime occurred, a neighbor, Mrs, 
Trennie Lindsey, informed i“rs, Best by sending her daughter over with a 
message that she should observe someone, i/rs, Best then went outside and 
sn cas 5 ara ea can er na N.¥. (Tr. 31,32). ‘With the 


i 
| 


appellant inside the beer garden, ivirs, Best hailed a passing police car, held a 
| 


conversation with the officers cn the outside of the beer garden, and then the 


officers went in the beer garden accompanied by irs, Best, At this time, the 
information that the appellant was connected with crimes alleged was that [. "rs, 
Lindsey's daughter had informed Mrs, Best of this fact (Tr. 31), It is obvious 
from the mother's testimony, that the daughter got her information second 
hand, (Tr. 70). | 
{rrned with this third hand information, even though i.rs,| Best at the time 
stated she did not know the appellant (Tr, 30) but claiming she had a witness 
available, the police took the appellant and irs, Best over to where Mrs. Lind- 
sey lived. Of course, the police took the formality of asking the appellant's 
consent which was given (Tr, 35). V/hen the appellant was brought by the police 
into the presence of ivirs. Lindsey,. iMrs, Dest testified to the effect that irs, 
Lindsey said yes he was the man (Tr. 36). The police officer testified that 
when he took the appellant to the eye witness he was not under arrest (Tr. <8), 
and the arrest did not commence until ivirs, Lindsey identified the appellant. 
/fter this ‘legal’ arrest, the police officers made a search and found a repair 
check on appellant's person from the Zuropean Zlectronics Service Sales Co. 
There was testimony from Mr. Anthony iorcos, owner of the above firm, 
that the above claim check was from his repair business, that sorneone ‘detr the 
set in his shop to be repaired, thet he could not identify the set left to be repairs 


ed as Government's Exhibit No, 1 (Tr. 63), Mr. and irs, Best both identified 
2 


Government's Exhibit No. 1 as their television set due to where the plastic was 
broken, a defect in the front of the set, and some peculiar accumulation of dirt 
on the set (Tr. 28, 29,&38). 

Prior to the presentation of the defense case, appellant's counsel informed 
the Court that he had information that implicated the appellant's brother, Perry 
Monroe, in the crime. The brother did not exculpate the appellant in his con- 
versation with counsel (Tr. 109). The trial Court appointed counsel for Perry 
Monroe, and after a consultation, the counsel, Richard Hibey, Esq. informed 
the Court that Perry Monroe did not want to testify. /fter some discussion, the 
Court ruled that it would not allow Ferry Monroe to testify or be brought before 
the jury (Tr. 115). 

Mrs. Lindsey has testified that the man she saw taking the television set 
wore a pair of mustard colored slacks (Tr. 77). The appeliant’s wife Anna 
Monroe testified that appellant did not own such a pair of slacks (Tr. 146). 

The appellant testified th at he banght the television set from his brother 
(Tr.120), After paying his brother ten dollars for the set, it did not work, and 
he took it to ir, Morcos" shop to have it repaired. /fter the completion of 
the direct examination of the appellant, the trial Court was still troubled about 
the reconcilliation of the question of identification of David Monroe, Jr, and the 


existence of his brother Perry Monroe in the eyes of the jury. The proposed 


solution of the trial counsel for the appellant was unsatisfactory to the Court, 
and the problem was left unsettled (Tr. 141-143), 
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| 
There is an important pre-trial aspect of this appeal, On March 8, 1966, 


appellant's trial counsel was authorized by Judge Curran to obtain at the cost of 
the United States, not to exceed $25.00, a transcript of the preliminary hearing 
held in the D, C, Court of General Sessions on November 30, 1965. This author- 
ization was made under and on the provided form of the Criminal Justice /ct of 
1964, The history of what happened to the supposedly granted request is set out 
in the Motion to Dismiss the Indictment filed on March 25, 196. In averments 
7-9 of said motion, it is brought out th at the reporter for said hearing would 

not prepare the transcript unless ‘she was assured of payment. An official of 
the Administrative Office of the U.S. Courts stated that such payment would not 
be approved for such a transcript, The motion was heard anid denied on /pril 1, 
1966, and appellant's counsel was forced to go to trial without the benefit of 

the previously held necessary" by a District Court Judge. 


Statutes & Rules Involved 


* 


18 U.S.C. 3006/ (e), 78 stat. 552: 

-Services other than counsel. Counsel for a defendant who is financially 
unable to obtain investigative, expert, or other services necessary to an 
adequate defense in his case may request them in an exparte application, 
Upon finding, after an appropriate inquiry in an exparte preceeding, that 
the services are necessary and that the defendant is financially unable to 
obtain the services on behalf of the defendant. 


28 U.S.C. 753(), 62 Stat. 921: 
-Fees for transcripts furnish ed in criminal or habeas corpus proceedings 
to persons allowed to sue, defend, or appeal in forma papueris shall be 


paid by the United States out of money appropriated for that purpose. 


11 D.C, Code 93S: 
-The Court shall prescribe such rules, practice, and procedure pertaining 


to fees for transcripts as it deems necessary, conforming as nearly/es. 


practicable to the rules, practice and procedure, established for the U.S. 
District Court for the District of Columbia. 


11 D.C. Code 963(c) (Supp. V 1966, éctof December 23, 1963): 
-In all cases, whether cognizable in the Court of General Sessions or in the 
District Court) the Court of General Sessions h as jurisdiction to make 
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preliminary examination and commit offenders or grant bail in bailable 


cases, either for trial or for further examination, 


Rule 5(a), Federal Rules of Criminal Procedure: iF 


éppearance before the Commissioner, An officer making an arreet under 
a warrant issued upon a complaint or any person making an arrest without 
a warrant shall take the arrested person before the nearest available 
commissioner or before any other nearby officer empowered to commit 
persons charged with offenses against the laws of the United States. ..ceee 
Rule 52(b), Federal Rules of Criminal Procedure: | 
Plain Error. Plain errors or defects effecting substantial 


1, “Thea a suspect accompanies police off:cers upon their request to 
accompany them to ‘straighten this thing out’, said suspect is under arrest upon 
the initiation of se.d accompanyrment, regardless o: subsequent events that 
would give valid sro>cte Cause ior errest. 

2. ~ ‘hen placed under arrest for a crime that too’: place three days Defore, 


the ta ine of a suspect to the apartment of en eye-witness instead of Deing - 


bookéd, supplied with counsel, and té<en to 2 magistrate is a violation of post- 


arrest procedures, | Svidence obtained durinz the period o: such a deviation from 
procedures Cannot be admitted. 

3. Officers who mae an arrest upon the information of a citizen who in- 
forms them that < child told said citicen that the child s mother says that this is 
the suspect, lec = pro>able cause for such an arrest. 

4, To forbid a defendeat the r-ght to call 2 witness present in the court 
house whose very existence is =:aterial to the defense, and when the fact of such 
failure may reasonably have 2n edverse reaction on the ury, is a denial of due 
process and the right to obtzin witnesses in one s dehal:. 
<. Testimony of 2 witness that durinz the course of a conversation between 
a police officer and a third party, the appellant wes identified constitutes here- 
sey. 


3. Zailure to provide trial counsel wth a transcript of the preliminary 


hearinz after it was ordered by a “udge of the District Court was a denial of due 
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process and effective assistance of counsel, 


Summery of the /rgument 


There are two major aspects of this appeal, The first deals with the 
arrest, the search, and the failure to invoke required post-arrest procedures, 
These grounds of appeal all depend upon the fact that appellant was under arrest 


when he was taken out of the beer garden and transported to the apartment of the 
| 


eye-witness, If the arrest did not take place until he was identified by the eye- 
witness, then the above contentions must necessarily fail, 
The second aspect of the appeal is the denial of effective assistance of 
counsél, This was done by failing to provide the trial counsel of appellant 2 copy 
of the transcript of the preliminary hearing held in the Court of General Sessions 
after it was so ordered by a District Court Judge, If the hearing was held before 
a commissioner in the District Court, the appellant would have received a trans- 
cript regardless of his ability to pay; therefore, to insure proper and equal treat- 
ment, an indigent defendant should receive transcript of the preliminary hear- 
ing held at General Sessions Court, /ithout the benefit of the transcript, trial 
counsel could not render effective assistance to appellant, and the appellent 


should not have been placed on trial under such a handicap. 


ARGUIMENT 
I 

4s a matter of law, the appellant was under arrest when he first went 
with the police officers to be inspected by the witness, not subsequently when 
he was verbally placed under arrest after being identified. This is not a sit- 
uation where a suspect wes found near the scene of a crime immediately after 
it occurred, Here, three days after it occurred, the appellant was asked to 
accompany police officers who informed him it would "be to his advantage" 
(Tr.33). chen a suspect accompanies police officers at their bequest, he is 
under arrest, Kelley v. U.S. 111 U.S. épp. D.C, 396,298 F2d 310. In fact, 
the situation does not have to progress until the suspect has accompanied the 
officers, “hen 2 suspect is stopped by an agent or a police officer, he is under 
arrest, Henry v. U.S. 361 U.S, 9°, 20S, Ct. 168, The presence of officers 
negates any Consent a suspect may give them to go with said officers or have 
them make a search, Their very presence acts as duress in respect to such 
@ consent even when said consent is reduced to writing. Sealsv. U.S. 117 U.S, 
épp. D.C. 79, 325 F2d 1006. 


Il 
éfter the appellant was placed under arrest in the beer garden, the - 


required post-arrest procedures were not followed. 


The police here, as it will be shown later, lacked probable cause to make 


this warrantless arrest. As a result, they did not follow the required post- 
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arrest procedures of booking, making counsel available, and taking the sus- 
pect to a magistrate for a hearing, Here, there was a deviation and delay in 
the procedures of Rule Sa, Fed, Rules of Crim, Proc, Escobedo v. LUlinois, 


378 U.S, 478, 84S, Ct, 1758, This is still another case of where the police 
| 

make an arrest first, then nail down the case later, See Green well v. U.S., 

119 U.S. App. D.C, 43, 336 F2d 962, Here, when the arrest was made, no 


~ | 
iniation was made of post-arrest procedures, Rather, they took him to the 


apartment of the eye witness, Similar to Greenwell, supra, the police officers 
here make an arrest, and then start dispensing legal advice eae the " advant- 
age" of submission to such a procedure, Whose advantage? Surely, it is not 
to the advantage or benefit of the suspect. A deviation in the pani toward book- 
ing and a preliminary hearing will not be tolerated for the purposes of acquiring 
damaging or stronger evidence, Greenwell v. U.S., supra, ‘The arrest was 
made in the beer garden several days after the commission of the crime at 
which time the police function had been completed, and the juris judicial process 
should have been started, In view of the delay and deviation, |the admission of 
the evidence of identification by Mrs, Lindsey at her apartment on the day of 
the arrest, the repair ticket taken in the search made during such period of 
delay, and the fruits of such search--the testimony of Mr, Marcos, the tele- 
vision repair shop owner (Tr, 63) should not have been admitted, and such 
admission is plain error. 

Ill 


At the time of the arrest in the beer garden, the officers did not have 
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probable cause for an arrest, The test for the existence of probable cause has 
been clearly stated by the Supreme Court on many occasions and recently in 
Beck v. Chio 379 U.S, 89, 5 S. Cy, 223: 

-\Whether that arrest was constitutionally valid depends in turn upon 
whether, at the moment of the arrest was made, the officers had prob- 
able cause to make it--whether at the moment the facts and circumstan- 
ces within their knowledge and of which they had reasonably trustworthy 
were sufficient to warrant a prudent man in believing that the petitioner 
had committed or was Committing-an offense. Brinegar v. U.S. 338 U.S. 
160, 175-176, 69S, Cy, 1302, 1310-1311. - 

The reliability of the information or the informant at the time of the arrest is 

the determining factor. «Jhen the information is hearsay, such evidence can- 

not form the basis of probable cause when the reliability of the informant has 
33. 

not been proved. Jong Sun v. U.S, 371 U.S. 471, S.Ct. “OMill v. U.S, 117 U.S, 

fpp. D.C, 123, 326 F2d 666. 

/ plying the above test to the facts about the knowledge of the police in this 
case, what do we get? Vie have police officers who are informed by a crime 
victim th at a child says that her mother told her that this is the man she (the 
mother ) saw walk out the front door of the apartment house carrying some 
personal property alleged to be taken from the Best apartment, The suspect 
denied this. irs. Best's testimony is relevant here (Tr. 35): 

-So the officer asked me did I know him. I told him no, so they said, 
who told you he broke in your house? I said I have a witness around the 
“corner across the street from where I live at. So they asked him would 
he go around and let the lady look at him, and he said yes, - 


The very actions of the police show at that time th at in their own mind there 


wasn't enough information in their possession of 2 reliable quality to make an 
il 


arrest, They themselves did not take the step of making a formal arrest until 
they had the reliable eye witness 's identification, The accusation of a crime 
victim who herself lacks any first h and information and who got the informat- 
ion from a child lacks sufficient reliability to constitute probable cause, The 
police officers at the time thought so, and their error was not in evaluating the 
reliability of the information, but their belief that the voluntary come-along in 
the beer garden did not constitute an arrest, A warrant would not have been i 
issued on the evidence they had at the beer garden; as a result of this test, they 
lacked probable cause. Smith v. U.S, épp. D.C., 352 F2d 833, In view of 

this lack of probable cause, the admission of the identification on the day of the 


arrest and the repair ticket with the evidence derived therefrom was plain error, 


IV 
Substantial error was committed when the trial Court refused to have the 
appellant's brother Perry Monroe called as a witness, Here, | in addition to 
testimony of an eye-witness, there was evidence that the appellant at one time 
had possession of the property taken, The appellant explained this by testi- 
fying th at he bought the set from his brother, Perry Monroe (Tr. 120). Counse} 
appointed for the brother objected to having Ferry Monroe brought into the 
Court on the grounds that it would incriminate him, &ppelant's trial counsel 
wished Perry Monroe to be brought into the courtroom so (1) appellant could 
have identified him in front of the jury and (2) call Perry Monroe as a witness 
and have him asset his privilege of refusal to testify on grounds of self-incrim. 
12 


ination (Tr. i:!). The government did not object to this procedure, but the 
witness's Counsel did so, and the trial Court quickly took this position (Tr, 1:3) 
The position of the government below--"I don't see how it would be incriminat- * 
ory as far as this man (Ferry Monroe) is concerned, Your Honor, because there 
is nothing would be said her, observed, or could be used against him in any 
future trial.” -~is correct. The appellant takes the same position in this Court, 
The simple truth of the matter is that the privilege of self-incrimination 
extends only to a citizen's oral testimony. His body or person may be viewed. 
Unlike the absolute right to stand mute, the Constitution confers no right on an 
accused to be immune from eyes of his accusers. Kennedy v. U.S, .128 U.S. 
fpp. D.C, 291, 353. F2d 462, judge Holtzhoff in J.S. v. Nesmith 121 F.Supp. 


758 states: 


-The Supreme Court in an opinion by Mr. justice Holmes in Holt v. U.S, 
218 U.S. 245, 252, 31S. Ce. 2,6,54L. Ed, 1021, definitely ruled th at the 
privilege is restricted to oral testimony and does not preclude the use of 
one's body as evidence. - , 


So that it can be seen that Perry Monroe could have been brought into the court- 
room to be viewed by the jury and identified by the appellant without any danger 
to the appellant's brother. 

The next ground is a little more difficult. :/hereas from a logical point of 
view it does not seem much sense in calling a man as a witness who is going to 
refuse to testify, it is apparently done by the government, and it isn't reversible 
error. Nametv. U.S. 373 U.S. 179, 83S. Ce. 1151. Since the witness cannot 


harm himself and would be protected by the Fifth «mendment, the appellant 
13 
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should have been allowed to call him so that the jury will know that the appell- , 


ant did everything in his power to substantiate his case, It would erase any 
doubt as to why the appellant didn't call his brother as a witness and that there’ 


was actually such a person in existence, The constitutional right of David 


Monroe, jr. under the Fifth and Sixth /mendments extend, as far as Perry 
Monroe is concerned, until it strikes the hard shell of the privilege of self- 
incrimination, a protection which extends to oral testimony only, Therefore, the 
appellant hot have been ‘siloweda0 tinge tis jury thee ak: call him as a 
witness, and then if a question was incriminatory, the witness or his counsel 
could invoke the privilege. 
# witness, Mrs, Best,. testified as to a conversation that took place in the 
presence of the appellant between Mrs, Lindsey, the eye-witness, and the police 
officers, ivirs, Best stated that in the course of this conversation Mrs, Lindsey 
identified the appellant as one of two men she saw walking out of the building with 
the personal property of Mrs,. Best (Tr. 36).. The admission of hearsay testimony 
identifying the defendant as the person who committed the offense for which he 
is on trial is "the most flagrant violation of the hearsay rule,"| Leeper v. U.S, 
117 U.S. App. D.C, 310,329 F2d 878,. In this case, there was no limiting in- 
struction for the jury to disregard such hearsay evidence to negate this error as 
in Robinson v, U.S, 113 U.S, App, D.C, 372, 308 F2d 327, The Court should 
put a stop once and for all such error, deemed harmless when the identification 
is repeated in the courtroom, because it gives the government the advantage of . 


1A 


- 


corroborating its direct testimony by improper, but damaging, evidence. 

The error complained about above regarding the arrest, the search, and 
the failure to comply with post-arrest procedures is plain error. To qualify as 
plain error, the complained wrong must h ave a bearing on important or crucial 
testimony, Gordon v. U.S, 344U.S, 414, 73 S, Ct, 369, or effect a vital issue, 
Hawkins v. U.S. 358 U.S. 74, 80; 79 S. Cx, 136, 140, The effect of the products 
of the illegal search and the identification would be that the government’s case 
without them would consist of a mere courtroom identification, Ag it was, the 
courtroom identification was corroborated by the several items of inadmissable 
evidence--the identification of the suspect on the date of the arrest, the recov- 
ery of the repair ticket, and the recovery of the television set, 


VI 
The record below shows that the trial counsel in 2 pre-trial, exparte pleade 
ing, received authority from Judge Curran to obtain the transcript of appellant's 


preliminary hearing at the cost of the United States with a limitation of twenty- 


five dollars, This was under Criminal justice /ct of 1964, Section (e), Where- 
as the other sections of the act deal with the provision of counsel to indigents, 
the section deals with the supplying of “investigative, expert, or other services 
necessary to an adequate defense” (emphasis supplied), 18 U.S.C, 3006/(e), 
72 Stat. 552. judge Curran by implication in granting counsel's request ruled 
the provision of the transcript‘hecessary” within the meaning of the Act. 


/ ppellant’s trial counsel having complied with the requirements of the /ct and 
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| 
having obtained the necessary judicial approval in an ex parte procedure, 


should have been supplied with the necessary transcript, /rmed with the full 


force and effect of the law and judicial approval thereof, trial 
| 


could not assure the reporter she would be paid, ‘An “apparatchnik’, the greats 
est destroyer of liberty and empires, who on this occasion was nestled in the 
édministrative Office of the U.S, Courts took it upon himself to rule that such 
a request for payment would not be honored, The fact such action was in 
violation of a statute of the United States and the ruling thereof of a U.S. 
District Court Judge was apparently of no concern, The correctness of the 
ruling of the Judge is apparent even without the benefit of the Criminal Justice 
‘ct, Criminal prosecutions in the General Sessions Court must provide 
defendants with the equivalent facilities of the local District Court, Transcripts 
that would be provided in the local United States District Court and this Court, 
must be provided in the General Sessions Court and the D,C, Court of Appeals, 
Tatev, US. App. D.C.___, 359. F2d 245, If transcripts must be pro- 
vided for indigents in appeals from the General Sessions Court, under the pro- 
visions of 11 D.C, Code 935 which conforms the obtaining of transcripts to that 
of the local District Court, then such transcripts must be provided under 28 
U.S.C, 753(f), 62 Stat. 921, This latter statute states that fees for transcripts 
in forma pauperis cases shall be paid by the United States out of money approp 
riated for that purpose. 


The specific question of supplying transcripts of preliminary hearingaheld 
16 


by 2 U.S, Commissioner has been answered by this Court in «/ashington v. 

Clemmer 119 U.S. App. D.C, 216, 339 F2d 715, There it was held that indig- 
ents can have a reporter at the preliminary hearing with the cost of the trans- 
cript to be borne by the United States, The reasoning therefore is simple. / 
non-indigent can have the benefit of a reporter and the resulting transcript; an 


indigent should not therefore be discriminated against, “Defendants who have 
funds are entitled to employ their own reporters, To deny this opportunity to 
an indigent would be to permit invidious discrimination based on wealth," W/ash- 


ington vy. Clemmer, supra. 

Since it is shown that an indigent would be entitled to a transcript in the 
local District Court preliminary hearing, he would be entitled to it in such a 
hearing in the General Sessions Court, If the preliminary hearings can be held 
in either Court regarding serious crimes and those against the United States, 
as provided in i:D.C. Code 963(c), then the benefits offered indigents in either 
Court should be substantially equal, The prosecution of these cases in the two 
Courts must be parallel and equal as to the procedural rights and benefits 
offered indigent defendants. The equality must be of such a high degree that 
when 2 case is transferred from the General Sessions Court to the District 
Court after the preliminary hearing, the defendant must not suffer due to the 
inadequacy of the transferring Court, Tate v. U.S., supra, Regardless of 
whether the deficiency in this case was caused by a defiance of the Criminal 


Justice /ct by the Administrative Office of the U.S. Courts or the inadequacy 
17 


of the General Sessions Court, the trial counsel was denied the use of the transe 


| 
cript and his assistance to the appellant in the court below was ineffective asa 


result thereof. 


In conclusion the convictions in the District Court should be reversed and 
| 


the case remanded for a new trial. 
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